
In the Xatter of the Appeal of

THE T&71TZD OIL CO3pA?~TkT (Disso$.ved)

Appearances:

For Agi>ellant  : Robert 3. Paradise, Attorney at Law

For Respondent : p'. 14. Yalsh, Assistant 3'ranchise  Tax
Commissioner; James J, 12rditto,
Franchise Tax Counsel; Crawford Ii.
Thomas, Assistant Tax Coilnsei

This appe& is made pursutint to Section 75 of the Bank and
Corporation Franchise TAX Act (Chapter 13, Statutes of 1929, as
amended) from the action of the I”rzfiCktiSe Tax COzid_SSicJner in
overruling the protest of The United Oil Company (Disso2_ved) to
a proposad assess,ment of additional tax in the amcunt of $1~ ,146.85
for the taxable year ended December 31, 1937.

The Appellant, a domestic corporation, was completely liqui-
dated on December 7, 1937, by a transfer of aii its assets to its
stockholders and did not engage in business thereafter,
1938, tha amount OF $25 .OO was forwarded

On June 9,
to the Commissioner in

payment of the mlniaum tax liabiiit:7 under the Act for the taxable
year ended December 31, 1938. A.t that tine it was requested that
a certificate be issued statin;; t'hat th? Xqpeliant had bacn dis-
charged of- all tax iiabiiity G),der the Act, 5-n order that such a
certificate might accompany the final certificate of dissolution
to be filed with the Secretary of
403(c) of the Civil Code,

jtate as re:luired by Section

missioner on June 17,
The Appellant was inforrnzd by the Com-

1938, that payment of delinc>Luent  charges in
the amount of $3.97 would be necessary for the i.ssuance of the
tax clearance certificate and such amount was ramittdd. On July 18,
1938, the Commissioner issued a certificate which stated that thr:
Appellant ?I... is hereby discharged in full of all. Bank and Corpor
ration Franchise taxes and delinquent charges thereon to and
including December 31, 1938." The Appellant was thGrcaftur .formall:;
dissolved on !Septe&mber  30, 19"i.S. The Cammissioner's notice of
ariditional  tax proposed to be assessed for the taxable year ended
Dacomber 31, 3937, was mailed to th:z R,ppallant on Narch 5, 174.3..

‘I’he questions presznttid herein ar5 (1) whtither, prior to the
1939 amandnrcnt of Section 29 of the 3ank and Corporation Franchise
Tax Act, the Com.G,ssi.onarls issuance of a certificat:> of discharge
of tax3s, for fiiing with th? S2cr2tary of Stat2 in connection
with the final dissolution of a cor?orstion, o.neratsd to reliP3va
the cornorkition from furthor i$abi$/ty for t?xss duz undar thd *
Act, and (3) whether the propossd assessment  of addltionzl tar: is
barred by tht._z statute of limitations.
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Thd reveL::nt  provisions of ;jd-ction 29 of the i3dnk and Corpo-
ration Branchise TJX Xct at tha date of Appellant’s dissolution in
1938 w2ro 2s folloVJs :

Wo docrec of  dissolution shdll be m.:i.de and entered
by tiny court, nor shzil the county clerk of any county
or  t h a  Sacr&tary of State file zny such d~creo, or file
any other document by which thti t.3rm of oxistencs  of dny
tzx?ayer shsll be rtiducad  or tcrminztjzd,  n o r  sha.11 ths
Secrttzry  of ljtzte f i l e any certificate of’ the surrender
by a fortiign corporation of its right to do intrcstcte
business  in this State unt i l  the tdx, penalties, a n d
interest shall have be+n paid. (f

Furtharmore, at tha time Appellant sought to d.issol~~~?, it
V: 3, s t h 2 <established administrative  pr;ictice of  tha Sticr,~tary  o f
SIX te, in accorda,nca .,with  th;? fori:going  provis ions p to rZcJUlT2 2
Commissioner’s cartifioete  of discharge from liability for Z-ran-
chise taxes before acc$:ptj.ng  for filing any document t<:rmin_;ting
thz existOnce o f  L3 corporztion,  2nd th:it practica  ~8s formalfy
rkcognizzd by  the  Comy&ssioner in a r?cuiation isgazd on October 5 ,
1957. !This regulation, i t  should be noted,  did not, ~GV~:V~T, in
any way  purport to d6scribz or ddfir:e the foyca and c;ffact 0.f tha
c2rtificatd of d.ischarge  but provi d2d merely for its issuance,.

Subsequent to the dissolution of qppellant,  Chs.pter  1050,
Statutes of 1.939)
penalties,

amended %ection 24 by omitting “until  the t&x,
and interest shall have been paid,” 3nd by substitut-

Iing therefor

‘It ,, , unless the taxpayer o’bt?ins  from the commissioner
und files with said court, cOunty  clerk  cr Secretary of
State ~1s the case may be, .A certi.f icste to the effect that
till taxes imposed by this tict u?on the taxpayer which have
become Payable, have bean pai<I,  ‘<:ind the.t ail taxes w.hir,h
mdy become due are secured by bond, deposit or otherwise.
Yithin thirty days a f ter  receivin;;: a request for A cert i f i -
cate , the commissioner  shall e ither  issue the cert i f icate
or notify the person reque;;ting the certificate of the
am.ount  of tax that must be paid or the amount or the
deposit or other security that must be furnished es a

bond,
condition of issuing the certif’icate. The issuanoe of
the certific,z!te shall not relieve the taxpayer. or any
individua.1) bank, or corporation from liability fcr any
taxes, penalties, or interest imposed by this act.”

It is this amendment which provide s the basis for A_pr,el3,ant’s
position with respect to the first question presented. Appellant
cOntends that the addition of the ex,press  provision ag:iinst dis-
charge from l.ik.bility  bg the enactment of this amendment m.anifested
the intention of the LegisJgture t0 effect ;3 change in the briar. .
eXlS%lilg  i&w, and, aucordingly , thi.it  the issuance  of’ the carti?‘icat$
to A:spellsnt  on July 16, 1928, constituted a r e i else
and a bar to 412;:  subsequent

from lizbility
assessment against it by the Co~imission~
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.i;pi~zl of The TJnited Oil Company (Dissolved)--,
The invalidity o,f Appellant’s position,  ho;lever, becomes

a ppnrent ?;han viewed in the light OP the Commissioner’s total lack
of authority, prior to the Ii939 amendment, to relieve the taxpayer
from liability for taxes due, and when the fact is considered that
the tax act did not than authorize the issuance of the certificate
of discharge to Api!ellant  nor provide for the issuance of any type
of certificate which might constitute a bar to a subsequent assess-
ment of tax In fact, the only certificate of this type for which
provision w:s made by law .was that referred to in Civil Code
Section 403(c), b e i n g  a certificate of the directors of a corpo- :
ration stating, among other things, that any tax or penalty due
un.ier the dank and Corporation Franchise Tax Act had been paid,
Vhile the secretary of state as a matter or administrative practice
required a certificate of the Commissioner, that administrative
requirement cannot as a matter of law be regarded as the equivalent
of a statutory provision authorizing the issuance of’ the certificat
and expressly providing that it shall constitute a bar to any sub-
sequent assessment of tax determined to be due by the Commissioner.

Suapdrt for this view is to be found in Yardall  v, State of
Cai.iPorni.a, - - -

2.9 A, C. 647, upholding  the valfdEaFan a s s e s s m e n t
F-%??%%%.nistrative  agency of the tax on the sale of distilled
s.;,irit s imposed by the Al.cohol.ic  Zeverage  Control &ct althou;.;h  the
s.gency  had previously made another def icicncy assessl;jent  , which hail
become final) against the taxyiayer for the same pari.od. The Court
poi.nted out that the statute levies the tax and leaves to the en-
forcing agency only the determination 01: the amount due in B parti-
cular case and ‘the duty of collection. Here, too, the tax is im-
posed by tne statute (Al2pellunt
the tax apart

does net  conl;est its li;ibi!.ity for
from the consideration herein considered) and it is

,made the duty of the enforcing
and to make collection.

agency too determine the amount due“bile- the Gourt  concluded in the Y(?rd.all
case thcit the statute authorized the subsequent assessment,F
underlying theory of the decision - that the assessment and coilec-
tion of a tax levied by statute should not be barred because of
action taken by the administrative agency charged with such collec?
tio.n and assess-ient  - is pertinent here, and, in the absence of a ’
sta.tutory provision constituting a bar to the assessment and col-
lection of the tax in question,
Uppellant’s position,

precludes the adoption of the

Appellant’s reference to the 1439 amendment to Section 29
and to the authorities hoiding that an amendment  ordinarily indi-
cates an intent to chtinge the pre-existing law does not require a
contrary conclusion, An amendment may indicate merely an intention
of the Legislature to clarify existin? law and surrounding circum-’
stances may be considered to determine the intent with Vqhich  the
change was made. Union League Club v. Johnson, 13 Cal. 2d 775;
Sari Joaquin GinninFs. v ,  Xc”??o*l~,  20 Cal, Zd ?54.c-c Had the Tax
hct ‘briar .toy&s i93~amend;gent  authoriied the issuance of the
cer t i f i ca te , but not prescribed its effect dnd the amendment
merely added the proviso that the certific;te should not relieve
the taxpayer from any liability imposed by the Act, there might
well have been some forc,e in Abpellant’s contention. That amend-
m.ent , however, not only added that proviso, but for the first time
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Appeal of Pho United Oil Compu (Dissolved)

authorized the issuance of certificates which the Commissioner had
previously been issuing as a matter of administrative practice
only and without any authority whatsoever  to di.schargc taxpayers
f'ror; tax l iabi l i ty . Under Appellant’s theory that a change in the
pre-existi.ng law was intended, it .would, accordingly, toilow that
the Co,r::snissioner  was not authorized .to issue any sort of csrtifi-
cate prior to 1939, a conclusion svhich  does not warrant upholding
the ApjX21.1ant1s  position.

The Ai:-,pellant  also contended th3t the proposed assessment
was not issued by the Commissioner within the time required by law,
it being its view that the th.ree  ye;r period of limitation in
effect under Section 25 of the Act at the time the t&x accrued
was to be applied rather than the four-year period substituted by
Chapter 1050, statutes of 1939. The factuai situation presented
here, .howe ver , is identical with that involved in Jdison $lifornie

417, wherein the four-ye&r

Pursuant to the views expressed in the opinion of the .Board
on file in this proceeding, and good cau.se  appearing therefor,

1 ‘jJ 1 S ‘Jj;${  &‘j-jy OHL)$Jj  ,i”u , l;;)JT_lrJG_~D &\fif DE,ZRZW  that the action
of Chas. J. XcColgan, %‘runchise Tair Commissioner in overruling
the protest of’ the United Oil Compa.ny  ii)issolved’; to a proposed
assessment of additional tax ilL the amount of $4,146,85 for the
taxable year ended December 31, 1937, pursuant to Chapter 13,
Statutes of 1925, as amended, be and the sari;;; is hereby sustained.

Done at Sacramento, Cali.fo;*nia, this 11th day of December,
i947 ) by the state Board of S?_ualiz,ation,

:;rt8,mT G. Zoneili, Cheirman
Gee, R, Reilly,  Member
J.  H. Quinn, Xember
J e r r o l d  L,. Seawell)  Ymber

ATT%ST: Dixweli I. P i e r c e ,  Secretary


